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The trial court ruled that a material change had occurred since W could now, based 
on age, access her retirement accounts without penalty; W had also realized 
appreciation in securities she owned; and that W’s current needs were not greater 
than in 1999 when the original stipulated judgment was entered. 

Once the trial court determined that there was a material change of circumstances, 
they set out to determine whether a reduction in spousal support would be 
appropriate by reweighing the factors set forth in Family Law Code 4320.  The 
trial court found that this was a long-term marriage (15 years); that the parties 
achieved an upper marital standard of living; that W was entitled to maintain this 
lifestyle if sufficient assets were available; that H’s income had increased; and that 
H enjoyed substantial tax savings as a result of spousal support due to its tax 
deductibility.  The court then found that W was currently able to maintain this 
standard with less than the awarded spousal support but needed to determine how 
much less.  The trial court relied upon the W’s accessibility to retirement assets 
and the appreciation of those retirement assets since 1999 to determine that W 
should be more self-sufficient.  The trial court imputed a “reasonable return of 5%” 
on the increased value of W’s assets, without any supporting evidence as to the 
court’s reasoning or methodology.  A reduction in spousal support was ordered. 

The appellate court disagreed with the trial court and ruled that these two 
circumstances were insufficient to constitute a material change.  It further stated 
that a “change” refers to either the supporting spouse’s ability to pay and/or the 
supported spouse’s needs – neither of which were present in this case.   

The appellate court found that the trial court was bound to give effect to the 
parties’ intent as expressed in their 1999 stipulated judgment which expressly 
acknowledged H and W’s expectation that the value of the retirement accounts 
might increase.  The stipulation dividing the retirement assets also included a 
provision dividing any increase or decrease in value of such assets related to 
market conditions.  The appellate court reasoned that the increase in the retirement, 
therefore, was already contemplated at the time of the original support order. 

 



An important note was that the distributions were made close to both parties’ 
retirement ages, and thus, it was assumed the parties already considered this 
income and potential future increases when determining the original support order.  
Also, the original stipulation did not in any way suggest that spousal support or any 
modification would be based on the value of the parties divided community 
property assets.   

Based on the above reasonable expectations of W’s accessibility and possible 
increase in value of the shares, the appellate court found that these circumstances 
did not constitute a material change; and, therefore, an order modifying a support 
order will be overturned for abuse of discretion.  Additionally, the appellate court 
further questioned the use of the appreciation of W’s securities since it was not 
determined that the securities in question were the same securities as awarded in 
the 1999 stipulated judgment.  The appellate court remanded this issue to the trial 
court.  If it were determined that the securities in question were awarded as part of 
the 1999 stipulated judgment, then the appreciation would be within the parties’ 
reasonable expectations. If the securities were not part of the 1999 stipulated 
judgment, then the appellate court may reconsider whether a material change of 
circumstances occurred. 

In summary, the court provided that the parties’ reaching retirement age does not 
automatically constitute a change in circumstances in this case, merely a 
progression of circumstances existing at the time of the property division.  

The appellate court also made a rather unclear distinction in general terms, 
between the supported spouse’s ability to access retirement funds and the 
supporting spouse’s same ability to access those funds.   

 


